
 
 
 
 

 

 
 

14th December 2017 

Lesley Titcomb 
Chief Executive, The Pensions Regulator 
Napier House, 
Trafalgar Place, 
Brighton. 
BN1 4DW. 

Anthony Arter 
The Pensions Ombudsman, 
11 Belgrave Road, 
London. 
SW1V 1RB. 

Dear Regulator and Ombudsman, 

Conspiracy to Defraud 

With respect, may I alert you both, personally as the responsible individual, to what would 
seem to be a most serious and systemic conspiracy to defraud former firefighters who, 
though compulsorily retired on ill-health, are being paid a basic time served pension, 
denying them compensation provided by common law and legislation.  

Mr. G , et al (amongst cases in your offices) has stated the whole of it: 

“ 4. SI 129 1992 specifies a B3 ‘Ill-health’ pension as compensation for loss of 
future rank, salary, and a higher pension denied those forced into early
retirement by reason of ill health.” 

The Lancashire Chief Fire Officer replied on 19th Feb 2016 (IDRP/2015/FMG): 

“Appendix 1 is an extract of SI 129 1992 Part B Personal Awards (pages 16 and 17). I am 
unable to see any reference in the Statutory Instrument to this being compensation for 
loss of future rank, salary, and a higher pension denied those forced into early 
retirement by reasons of ill health”.  

Mr. Kenny, a layman, construes the law to mean that Mr. G , on being required to retire 
on being injured in our service so suffering financial loss, be paid the same B1 pension which 



would have been his entitlement on choosing, when fit, to go early to become a well paid 
plumber.  
 
A priori, legislation requires congruity between its parts.  SI 192 Rule K (1) (b) enables the 
fire authority to reduce an ill-health pension by up to 50% on contributory negligence, which 
presupposes a compensatory pension.  Congruity requires that where wording departs from 
formulaic provision, an ill-health pension is intended to be compensatory.  
 
De facto, Mr G  is receiving the irreducible sum of a basic time served entitlement - due, 
injured or not.  Since it cannot be reduced it does not in law qualify as an ill-health pension.     
 
More widely, pensions administrators owe a fiduciary duty to those to whom their fund pays 
pension to know the law and apply it. 
 
There is an over-arching legal presumption in construction of all documents that wording is 
given its ordinary (SOED) meaning and, in legislation, all words used have meaning and 
different words denote different meanings.  
 
The law is consistent, so construction of an SI, as in contract, requires wording to be strictly 
construed against the interest of any party relying on wording to gain self interest, or to deny 
another’s interest – here a pension provider to avoid payment.   
 
The ill-health pension provision is set out in SI 129 at Schedule II, Personal Awards, Part II, 
Rule B3. 
 
At the same time as it promulgated its SI 192, the Home Office issued its 1992 Commentary. 
 
The Commentary does not make law but in plain language sets out, for lawyers and laymen 
alike, how the State, HMG, requires its parliamentary language of provision to be construed.  
 
By giving unambiguously, in the plainest of plain English, HMG’s intended meaning of 
wording used in the SI to lay administrators, the Commentary avoids different 
interpretations in different places, to ensure a common, shared and legally correct, universal 
interpretation.  
 
Unless the Commentary mis-states the law, payment of any pension not in accordance with 
the Commentary’s interpretation of the meaning of wording in the SI is maladministration. 
 
Ill-health provision in SI 192 is set out at B3.  Paragraphs 2, 3, 4 and 5 all make provision.  
 
Whilst paragraphs 2, 3 and 4 are premised on, and limited by, what pay ‘is’ being paid, 
paragraph 5 is premised on ‘by reference to’ actual pay, so limiting calculation to being based 
on the scale of ranks and pay rates in force at time of enforced retirement, within which the 
actual pay is specified.  
 
As a matter of legal construction, the ‘is’ in SI 192, Rule B3 cannot lawfully be conflated with, 
or be taken to mean the same thing as ‘by reference to’, as Mr. Kenny has taken it to mean for 
the purposes of his reply to avoid any legal duty on the pension fund to compensate for lost 
career.  
 
The use, meaning and legal effect of ‘is’ in the Rule B3 formulaic provision is unmistakable.  
 



To avoid mistake on more difficult language, the Commentary construes into plain English 
the non-formulaic legal effect to be given to the meaning of  ‘by reference to’ in paragraph 5. 
 
The Commentary specifically tells, states the law, to pension administrators (third person) 
that they are to give legal effect to the words ‘by reference to’ by awarding pensions sums 
under B3 as formulated,  “or what could have been earned by compulsory retirement age”.   
 
To the pensioner, to whom access of the Home Office Commentary was to be made freely 
available, the Home Office speaks to each personally (second person), your pension is as 
formulated “or what you could have earned by your compulsory retirement age”.  
 
The intention of legislation was inescapably to grant flexibility to calculate future loss within 
a paragraph 5 award of a notional pension by allowing it to become – what could have been 
earned – including by promotion or, with passage of time, the top pay rate for the rank he or 
she could have enjoyed.   
 
In practice, to arrive at “What could have been earned by compulsory retirement age” the first 
step is to decide what final rank or pay level full service ‘could’ [not probably but a more 
generous possibly], have yielded the fireman; then, to calculate the notional pension for 
someone retiring that day in that rank or at that pay point.  By specifying calculation ‘by 
reference to’ to his current pay, the SI is avoiding speculation on the sum of future earnings 
by limiting calculation of notional pensions to the pay scales in force at the time of the 
enforced retirement,  
 
To avoid an ill-health pension yielding more than possible actual loss, where the paragraph 3 
or 4 figures are higher than the notional pension, the lower notional pension is paid. This is 
to avoid any ill health B3 pension doing more than compensate for loss of earnings a full 
successful career could have yielded - that is “What could have been earned by compulsory 
retirement age”.  
 
Thus, to compensate for financial loss, SI 192 Rule B3 (5) provides as the ill health pension 
the sum of a notional B1 of a full and successful career.  Being a notional B1 the sum is 
limited to 40/60th of final notional putative pay calculated on the pay scale in force at the 
date of being required to take ill health retirement.    
 
It was not, and is not, parliamentary intention that its legislation provides injured firemen or 
women with less compensation than under common law.   
 
Before material legislation firemen who lost their careers and prospects through injury had 
to go to Court to seek damages for both their injury and financial loss. Legislation replaced 
that. It replaced uncertainty by certainty. What was good for firemen (whose Unions 
approved) was good for the taxpayer who avoided having to pay future financial loss up 
front in damages and the heavy legal costs of endless litigation.  
 
Damages were replaced with an ‘injury award’, in effect a lump sum in compensation, as in 
damages, for pain, suffering and loss of amenity, and a separate ‘ill health pension’, as 
compensation, as in damages, for loss of future career earnings.  
 
By not following government guidance, so misconstruing, so denying compensation for 
financial loss in his awards of notional pension, Mr. Kenny denies paragraph 5 of Rule B3 any 
legal effect.  He also avoids underlying common law entitlement, the 1947 enabling Act, and 
the 1992 Home Office Commentary, specifically issued to him to ensure a proper legal 





Compilation and Circulation by Mr. Paul P. Burns GIFireE: 
 
Rt. Hon Mr. Frank Field DL M.P., Chair and Members of the Parliamentary Select 
Committee Work & Pensions: 
 

 Ms. Heidi Allen M.P., 
 Mr. Andrew Bowie M.P., 
 Mr. Jack Brereton M.P., 
 Mr. Alex Burghart M.P., 
 Mr. Neil Coyle M.P., 
 Ms. Emma Dent Coad M.P., 
 Ms. Ruth George M.P., 
 Mr. Chris Green M.P., 
 Mr. Steve McCabe M.P., 
 Mr. Chris Stephens M.P. 

 
The (Fire) Minister for Policing, Fire, and Criminal Justice and Victims:  
Mr. Nick Hurd M.P: 

   Firefighters Pension Team (Civil servants): 
      Mr. A. Mooney 
      Mr. M. Sherratt 
      Mr. P. Perry 

 
Minister of State for the Disabled People, Work and Health: 
Mrs. Sarah Newton M.P. 
 
Parliamentary Under-Secretary of State DWP (Pensions Minister):  
Mr. Guy Opperman M.P.   
 
Mrs. Louise Ellman M.P. 
Mr. Jim Fitzpatrick M.P. 
Mr. Nigel Evans M.P.  
 
 
The Pension Regulator (Civil servants): 
Executive Director of Finance & Operations: 
        Ms. H. Ashton; 
Head of Complaints & Information Disclosure: 
        Ms. T. Tyrrell; 
Technical Adviser: 
       Mr. T. Hulbert; 
Investigative Staff: 
Technical Advisor: 
         Ms. C. Burton.  
 
The Pensions Ombudsman (Civil servant): 
Casework Director    
        Ms. Shona F. Nicol. 
      
London Fire Brigade: 
Director of Finance and Contractual Services& 
Delegated London Fire Brigade Pension Scheme manager: 
        Ms.S.Budden.  



Lancashire County Council: 
Conservative Leader: 
      CC. Mr. G. Driver CBE.  
Labour Leader:    
      CC. Mr. Azhar Ali. 
 
Lancashire Pension Services (Local Authority civil servants): 
      Head ~ Mrs D. Lister. 
      Performance Manager ~ Ms. J. Wisdom. 
      Senior Caseworker ~ Mr. K. Mackie. 
 
Lancashire Combined Fire Authority: 
 
Chairman:  
      CC F. DeMolfetta. 
Vice Chairman: 
      CC M. Parkinson. 
   
All Elected Members Pension Scheme manager(including  ~ Local Pension Board 
Members): 

CC L. Beavers; CC P. Britcliffe; CC I. Brown; CC S. Clarke; Cllr D. Coleman; CC J. 
Eaton; CC N. Hennessy; CC S. Holgate; CC D. Howarth; Cllr F. Jackson; CC A. Kay; Cllr 
M. Khan; Cllr Z. Khan; CC A. Martin; CC D. O'Toole; CC E. Oades; CC M. Perks; CC J. 
Shedwick; Cllr D. Smith; CC D. Stansfield; CC M. Tomlinson; CC G. Wilkins; Cllr A. 
Williams.  

Clerk (Part time) to the Fire Authority Mr. M. Nolan. 
 
Lancashire Fire & Rescue Service: 
 
Delegated Lancashire Firefighters Pension Scheme manager: 
      Chief Fire Officer Mr. C. Kenny QFSM. 
Lancashire Firefighters Pension Scheme Fund manager: 
      Mr. K. Keith Mattinson. 
Delegated Deputy Lancashire Firefighters Pension Scheme manager: 
      Mr. R. Warren. 
Delegated Pension Scheme HR manager: 
      Ms. J. Hutchinson.  
  
 
Editor-in-Chief BBC Panorama ~ For publication in the Public Interest 
 
The Editor ‘The Morning Bugler’ ~ For publication in the Public Interest. 
      
 
     ************* 




